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Introduction

One thing which emerged clearly from the meeting with academics in October was that almost everyone present thought that integrating the study of statutory interpretation into substantive subjects was preferable to studying the topic discretely.  While I do not dissent from the majority view on the value of integrated study, I disagree with the view that discrete study is either unnecessary or inappropriate.  My experience has been that integrated study is much more beneficial if it has been preceded by a structured overview.  My preferred approach, therefore, is a discrete treatment (covering three or possibly four weeks), as part of a Legal Method (or, possibly, Constitutional/Public Law) module at Level 1, followed, ideally, by an option at Level 3.   

I set out here my suggested minimum desiderata for the short option.  In headline terms, the coverage of a long option (which I have never prepared or taught), would be similar.  However, in terms of delivery, everything would be expanded, with the expansion of the drafting section including some practical material on the general principles of drafting (structure, language and so on).

An Overview
My main suggestions may be summarised as


-
drafters work on instructions;


- 
discussion of the purpose of interpretation;


-
the contextual (especially purposive) approach to interpretation;


-
varying judicial attitudes to the scope of judicial creativity;


-
internal and external materials as a part of the context;


-
the principal presumptions of interpretation;


-
the power of the courts to correct obvious drafting errors;


-    
the impact of EU law and Strasbourg jurisprudence;


-
the common law nature of the principles of interpretation. 

A More Detailed View

Drafting

(a)
Drafters work on instructions.

(b)
But the legislative policy is not always clear at the outset - there is often (usually?) a need for continuous re-design as the policy evolves..  However, from the the point of view of the ultimate user of an Act, it may be difficult to distinguish between


-   
coherent communication of incoherent policy; and 


-   
incoherent communication of coherent policy.

(c) 
Bills are political creatures, Acts are legal creatures.  Political compromises may be necessary to secure the passage of a Bill - ‘Bills are made to pass as razors are made to sell’.

(d)
And everything is subject to the unremitting pressure of time - Bills, like poems, are never finished, only abandoned.

Interpretation

(e)
What is statutory interpretation trying to achieve?  Is it based on (i) the belief that there is a single, true, meaning; or (ii) that legisllative texts (in common with many other texts - are capable of yielding a variety of more or less plausible meanings, with the process of interpretation being concerned to identify the possible meanings and provide arguments for preferring one over the other(s)?  I realise that unpacking this summary will disclose a major area of disagreement which could constitute a major topic in a Jurisprudence/Legal Theory module, and which cannot be dealt with in anything like that degree of detail in the present context.  Nevertheless, I think any discussion of interpretation which avoids identifying (and offering some comment on) this question is academically dishonest.

Additionally, my own experience of teaching Legal Method over more than 20 years leads has lead me to the conclusion that students who warm to the multiple-meanings view enjoy the topic much more than those who do not do so, because they are not limited to learning a set of rules/principles/canons, but are acquiring a set of skills which enables them to be (in a limited way) creative in their use of the authorities.  (For some reason which I have never fully understood, many students find the scope for creativity much more obvious when interpreting precedents than when interpreting statutes.  Perhaps part of the reason is that too many student textbooks still place a distressingly heavy emphasis on the literal-golden-mischief fallacy of interpretation.  But there is at least one that does not do so.)

(f)
It is important to emphasise 


-    varying judicial perceptions of the scope for judicial creativity, with 
particular reference to the dynamic interaction of the three foundational 
constitutional principles of the legislative supremacy of Parliament, the rule of 
law and the (partial) separation of powers; 


-    the importance of context, with an essential element of context being the 
purpose of the Act;


-    the matters which are admissible to establish to context - and particularly 




-    the anatomy of an Act (including the long titles - not to be 


confused with preambles; marginal notes (in pre-2001 Acts) and 


headings; the status of schedules; statutory definitions and the 


Interpretation Act 1978); and extrinsic materials in the form of pre-

Parliamentary, Parliamentary and post-Parliamentary materials;


-    
the principal presumptions of interpretation (against injustice, 

against retrospectivity/retroactivity; relating to implying the need for men rea
in penal provisions; the distinction between codifying and consolidating Acts; 
compliance with international law);


-    
the power of the courts to correct obvious errors;


-    
the impact of



-    EU law (supremacy of EU law, direct applicability and direct 


effect of EU law; the Francovich doctrine);



-    the ECHR (both generally and under the HRA);


-
the fact that, apart from statutory definitions (including those in the 
Interpretation Act 1978) and the output of the European Court of Justice and 
the European Court of Human Rights, the principles of interpretation are 
part of the common law; and, therefore, the question of the authority of 
decisions on questions of interpretation has to be seen as part of the 
doctrine of precedent. 

